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Digests of Recent Opinions 





WORKMEN’S COMPENSATION 
—While a deliberate and con- 
scious deviation removes an 
emplovee from the course of 

employment a “momen- 
tary or impulsive” act repre- 
senting an insubstantial de- 
viation does not do so. 

—A trifling and momentary 
deviation by an _ employee 
from his employment, such 
as to take a smoke or satisfy 
normal curiosity, does not 
take an employee out of the 
course of his employment. 


his 


Digested from an opinion by 
Jacobs, J.. rendered September 
1955. Supreme Court. Secor 
y. Penn Service. For appellant— 

ir] Kisselman (Alex P. Schue- 
nemann, 3rd, atty.). For respond- 

Julius J. Kelsey (Kelsey & 
Kelsey, attys.). 
The Appellate Division 
reinstated an 
the employee under 
Workmen’s Compensation 
the employer appeals 
uintiff, 22 years of 
loved aS a garage attendant 


with a 
award 
the 
Act 


en 
iil, 


was 


age 


iefendant. He was employed 
May 1 and injured on May 4, 
While filling a customer’s 


the 
right 
His employer 
to come into the office and 
his uniform. Plaintiff 
his employer went into the 
and the employer showed 
where the uniforms were 

and told him that the gasoline 
n him was very dangerous. The 


gasoline 
sleeve 


tank, 
his 


splashed 
and left 
asked 


leg. 


sy" 
ser 


rea 
1g e 








ployer testified that at that 

plaintiff said “he wasn’t 

id of that stuff”, took a book 

itches, lit one, put it close to 

eft leg, and instantaneously 

in flames. Plaintiff Ssti- 
that he lit a latcl 

soing to reach for a ciga- 

in his shirt pocket wher 

i ‘lothes burst into flar nes 

H *knowledged at he had 

his employer tha € as 

fraid of gasoline b ie- 

that he held the match 


to his leg. 
Held: While a delit é 
1 Jus deviation by the em- 


will serve to rem 












course of his employ} 


within the contemplation 
e Compensation Act, a 
ntarv or impulsive” act 
















The Workmen's Compensation 
: to be liberally applied 
tect employs n 
f work re Y 

itanding th n o- 

5 even foolhardy con- 
The act does not 
ept of proximat . 

t is enough if the employ- 
contributory caus¢ 

= i - 

Y) - 
pi € 

ene Ss 





simply 
tually 
occurred 
isation has been al’owed 
rseplay cases and wh 
€s stopped for 
get fresh air, or to 
ne, or to satisfy t 
frest in a passing parade or 
Strange object. So long as 
-viation is minor it should 
isregarded if the employ- | 
was a contributing factor’ 





the 


heir 





ment 


to the injury. 
If plaintiff's story is accepted, 


there is no doubt the injury 
arose in the course of his em- 
ployment. A _ like conclusion 
follows if plaintiff was not 
about to take a smoke but lit 


the match to show his employer 
that there was no danger and 
no need for changing uniforms 
with resulting expense to and 
disruption of his employer's 
business. But even if the match 


was lit in “mock bravado”, the 
principles underlying the mo- 
dern authorities, particularly 
the so-called curiosity cases, 
support the award. The devia- 
tion was not an_ intentional 


abandonment of his employment 
but at most a “momentary or 
impulsive act’. A _ deviation 
which, as here, is minor in the 
light of time, place and circum- 


stance, is realisticly viewed as 
a normal incident of the em- 


ployment and ought not today 


be viewed as legally breaching 
the course thereof. 
Affirmed. 


The Chief Justice and Justices 
Oliphant and Burling dissent. 


Seek Improvement Of 
Relations Between Bar 


and Press 


A program to establish regu- 


lar machinery of cooperation 
and understanding between the 


newspapers and lawyers of New 
Jersey to improve their service 
to the people announced 
by Harry Green, Chairman of 
the Committee on Public Rela- 
tions of the New Jersey State 
Bar Association. 

First step in the program 


was 


will 


be a series of regional meetings 
throughout the State at which 
the State Bar Public Relations 


Committee will meet with 
editors and publishers to dis- 
cuss the mutual problems of a 
press and legal profession 
in fulfilling their primary pub- 
lic obligations, Mr. Green said. 


free 





Guest speaker at the initial 
session for the Northern part of 
State at the Downtown 






and Hal Streets, 
Newark, on Tuesday, was Lloyd 
M. Felmly, Editor of the Newark 
Evening News. Other outstand- 
ng representatives of press and 


with tha fam-_ 


Bank 


seyV 





eanfoer 





the 
areas 
in the 


3 91 
Tina 


t meetings for 
Central and Southern 
and additional sessions 
Northern before 


etor 
sector 





detailed program is submitted 
for approval of the press and 
the Bar 
‘Of course we want to 
thrash out frankly and fully 
the gripes newspapermen and 
vyers may ; Q 


Mr. 


there 








ee how we 


the public 





second 











ef! or ze that the 

rag citizen depends more 
pon our two professions than 
iny ther to safeguard his 
‘ights a democracy. An at- 
tack a free fearless press 
roa fearless legal profes- 
sion is above all a tlow at the 
‘little fellow’ to whose dignity 
and standing our way of life 
is dedicated. Neither an intimi- 
dated and controlled press nor 
a controlled and intimidated 


Bar can be of much use to him. 

“It would seem clear then that 
not only these two groups but the 
entire State should benefit from 


this effort to improve our re- | 
lations and the manner in which | dertake Legal Aid as their prim- | Practising 


we serve the people of N. J.” 


Opposition To Proposed 
Continaent Fee Limit 
Unanimous At Hearing 


Representatives of the Bar 
were unanimous in expressing 
their opposition to the proposed 
amendment to Canon 13 at the 
hearing held by the Supreme 
Court last Thursday. The pro- 
posal would limit contingent 
fees to one-third of the recovery 
and include therein all costs 
and expenses. 

Leading the attack on the 
proposal were Charles W. Broad- 
hurst, who spoke as a repre- 





sentative of the Hudson County 
Bar Association and_ several 
other County Bar Associations, 
David T. Wilentz who repre- 
sented the Middlesex County 


Bar Association, and Robert S. 
Snevily who appeared for the 
State Bar Association. 
Prior to the hearing 
Supreme Court advised those 
scheduled to be heard that the 
State 


allotted one-half hour, each 
county association 15 min- 
utes, and others appearing 10 
minutes each he court also 
requested those scheduled to 
appear to confer with the others 


to avoid unnecessary 
resulted in 
f the number 


scheduled 
repetition 
great redu 


This 


‘tion oO 







of speaker but the hearing 
nevertheless lasted about three 
hours. 

Broadhurst asserted that the 
largest number of litigated 
cases were tort actions where 


(Continued on page 3, col. 4) 





Ask Part of Atty's Fees 


To Maintain California 
Lawyer Reference Plan 





sco (ACCN) — An 
turning part of the 
would make from 
a lawyers reference plan com- 
mittee for the maintenance of 
such a group has been asked of 
the American Bar Assn. ethics 
committee Announcement of 
the requ vas made by F. T. 
Fletcher Diego, vice chair- 


San Franc 
opinion on re 
fee lawyers 











Sa 











man of the California State 
bar’s commi ee on legal aid and 
lawyer reference, at a panel dis- 
cussion aid problems 
held here in connection 
with the t bar’s annual 
meeting 

Fletcher that the state 
bar favore ich an action and 
that it would be an important 
method of financing the work of 

lawyers re c re 
David Si f San Francisco, 
told the group how the city had 
obtained 1 increase in Com- 
i Chest allocations by 
showing how Legal Aid actually 
the rencies money by 


eferred to them. 
the lawyer 

of Legal Aid 
if the fees 


handling 





reference 





would 


an attorney earned a 
farr ac 

referred 

Many 


spoke 


attorneys present 
sition to Legal 


Ol fi 59) 






Aid and of ed to convince 
other attor1 nd the Com- 
munity Chest the necessity of 
a legal aid program. One speak- 
er stated that if more attorneys 
became the danger of 
establishment “socialized law”’ 
they would be more inclined to 
support the gal aid program. | 

Praise was given the work of 
lawyers’ vives in obtaining 


funds for the Los Angeles Legal | 
Aid office. and a representative | 
told the la that her organ- | 
ization was urging all lawyers’ | 
wives groups in the state to un-| 


7Or 
vers 





iary charity work. 


the | 


Bar Association would be | 


a| 


Report On The Proposed Revision Of The Law of 
Evidence 





REPORT OF THE STANDING |In its concluding paragraph (at 
COMMITTEE ON EVIDENCE OF | 


THE ESSEX COUNTY BAR AS- 


SOCIATION ON THE PRO-| 


POSED REVISION OF THE 
| LAW OF EVIDENCE, SUBMIT- 
| TED AT A SPECIAL MEETING 
|OF THE ASSOCIATION ON 
| SEPTEMBER 29, 1955. 

Need for Report 
On May 25, 1955 the Com- 


page XII), the Supreme Court 
Committee expressed “the hope 
that it (the Report) will receive 
full study from the bench, bar 
and other interested persons’”’. 
At the Judicial Conference 
held on June 3, 1955 the Report 


| received only a brief explana- 
| tion, coupled with a request for 
| the submission to the Supreme 


mittee on the Revision of the | 


|Law of Evidence appointed by 


| the Supreme Court, (hereinafter 


|}referred to as “the Supreme 


Court Committee”) submitted its | 
|report, (hereinafter referred to 


as “the Report’), which was 
| printed and distributed to all 
| judges and lawyers in this State. 











Use of ‘Truth Serums’ 
Criticised 
Innocent persons under the 


influence of “truth serums” may 
confess to crimes they never 


| 


| committed, it is charged in the | 
|current issue of the Northwest- | 

ern University Journal of Crim- | 
| inal Law, Criminology and Police 


| Science. \ 
Use of sodium amytal and 
other drugs by police investi- | 


gators is sharply criticized in an 


|article by Dr. John M. Mac- 
| donald, assistant medical dir- 
ector of the Colorado Psycho- 
| pathic hospital and for many 
years a consulting psychiatrist 
to the district courts of Color- 
ado. 

“Persons under the influence 


of drugs are very suggestible,” 
Dr. Macdonald asserts. ‘‘False or 
misleading answers may be 
given, especially when questions 
are improperly phrased.” 

Such confessions often result 
in a miscarriage of justice, Dr. 
Macdonald charges. Or, he says, 
“they may interrupt the crim- 
inal investigation at a 
time and enable the real 
inal to escape detection.” 


Crii- 


Dr. Macdonald says also that 
many guilty suspects are able 
to lie while under the drugs. 

“The suspect who is able to 
withstand competent and pro- 


longed interrogation is usually 
able to withstand investigation 
under narcosis,” Dr. Mac- 
donald concludes. “The only 


person likely to gain in these 








circumstances is the crimin 
who may strengthen the ef- 
fectiveness of his denials in th 


eyes of a credulous jury.” 


‘How To Settle ‘Accident 
Cases Is Forum Topic 


to settle pe 
d bv insur- 


will be studied 


How rsonal iniurv 


|} Cases 


ance 





company 


i ©i s 
claimants’ attorneys in a fu 
lays’ clinic at the Sher 
Astor Hotel. New Y 





Saturday, October 15 
New 7 
Justice 


} 


oat : 
Will se 


a panel 





claim departm 
trig!) latwwver 
Yla. iawyers 


settlement 
used by 


the 


tactics 


ers will explain how 





uate a case. prepare for settl 
ment discussions and handle 
negotiations. The program in- 


cludes a demonstration of set- 


tlement negotiations between 
plaintiffs’ and defendants’ at- 
torneys. 

Program and registration de- 


the 
20 
wy. 


tails may be obtained from 
Law Institute, 


esey Street, New York, N. 


Court, of comments and criti- 
cisms by October 1, 1955, which, 
at the request of the Essex 
County Bar Association, was ex- 
tended to October 22, 1955. 
Pursuant to this request for 


| study, comments and criticism, 


| This Report of the Evi- 
| dence Committee of the Essex 
County Bar Association, on 
the Proposed Revision of the | 
Law of Evidence, will be 
discussed and voted upon at 
a special meeting to be held 
on October 19, 1955 at 8 P. M. 
at the Hotel Douglas, Newark. 
Vembers desiring to be heard 
are requested to write to 
Julius Wildstein, its Chair- 
man, stating the Rule to be 
discussed. 





the standing Committee on Evi- 
dence of the Essex County Bar 
Association, at the behest of its 
Chairman, Julius Wildstein, un- 
dertook a critical study of the 
Report. 
Committee Membership 

The Standing Committee on 
Evidence as originally established 
for the year 1954-1955, consisted 


| of the following members: Julius 








Wildstein, Chairman, Walter J. 
Bilder, Jacques oH. Gascoyne, 
Robert A. Matthews, Victor H. 
Miles and Irving Siegler. In ac- 
cordance with the announce- 
ment at the Special Meeting of 
the Association held September 
8, 1955, the Committee’s member- 
ship was augmented by the Pres- 
ident’s appointment of the fol- 
lowing: William P. Braun, Arthur 

Herbert E. Green- 





C. Gillette, 
stone, Abraham I. Harkavy. Mor- 


Romani 


ohn 








CU ds 4 te 


Committee Meetings 
























Following its initial org - 
tional meeti1 
held 8 mee 19 
August 9, 16 ptember 1 
Nn « ach of } nec d 
from 2 to 5 hours. In addition 
ral members 1 1S ed 

to st ertain ) sed 
Rules 1 | is 
TO tT it Y re Y Tt ¢ ‘s > n 
Tt Tn mie¢ Y IS 

Scope of Committee’s Study 

Since the base for the study 
n f t s Com t 

‘ Rep re Cc nes 
t y Pp y a t T 
a. .' S a . ia 
of 1 t t S 
l + + . + 
a | ©» Costiiliads » = 
¢ Ss 








yy 





the Nation- 





ence of Commissioners 
for Uniform State Laws. They 
were adopted by the National 


Conference and by the American 
Bar 1953. Using 


page 5 


Association in 


1» 


(Continued col 


yn 
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DIGESTS OF RECENT OPINIONS 





WORKMEN’S COMPENSATION 


—Where evidence of attack 
on butler in home of his em- 
ployer is as consistent with 
theory that assault was for 
personal vindication as with 
theory that it was committed 
by one intending to rob em- 
ployer, compensation properly 
denied for failure of employee 
to sustain the burden of proof. 


—While the advantage is to be 


given the employee’ where 
there is scant proof as to why 
or how he was injured, the 
advantage is to be extended 
guardedly when there are sub- 
stantial grounds for suspicion 
that he could add to the 
proofs. 


Digested from an opinion by 


Clapp, S. J. A. D., rendered Sept. 
26, 1955. Appellate Div. Bowen 


Olesky. For appellant—John 


E. Neville. For respondent 
Isidor Kalisch 
Petitioner appeals from a} 
judgment of the county court 
denying him workmen’s com- 
pensation and = reversing the 
Workmen’s Compensation Divi- | 
sion. The sole question is} 
whether the assault involved 
arose out of the employment. 


Petitioner had been in the em- 


ploy of respondent as a butler 
houseman for 20 months, 
living in his employer’s house. | 
The Saturday night and Sunday 
prior to the assault he had! 


h 


latest rate 
per anaum 





Funds Insured up to $10,000 
by U. S. Govt. Instrumentality 


Transactions may be handled by mail 
FREE PARKING at Kinney Garage 
Your account or inquiry invited 


MOHAWK 


SAVINGS and Loan Assn. 
40 COMMERCE ST., NEWARK 2, N. J. 
Mitchell 2-3650 

Philip Klein, President az 








spent at the home of a married 
woman whom he referred to as 


his girl friend. He testified | 


ae 
returned home _ about ‘11:15 
P. M. and after hanging up his 
clothes in the closet, went to 
bed and to sleep. He says the 
next thing he is aware of is 
awaking in the hospital on 


Tuesday night. He claims hi 


watch, ring and walle 
ing $60 were missing 


=~ 


contal 


The employer’s wife testified 
that on Monday morning peti- 
tioner was found in bed and 
there was blood in the bed and 


on the walls and ceiling. Peti- 
tioner’s clothes were on 


4. 
tn 


floor in a heap but without any 
blood on them. Petitioner had 
been severely and brutally as- 


saulten in his room after he 


had taken his clothes off. 


Petitioner’s contention is he 


was the victim of an assault 


| by someone who had entered tu 
rob his employer and who by! 


accident got into  petitioir 
room. Nothing was taken from 
the employer. 

Petitioner spoke to his em- 
pioyer and ‘to the poiirve on 
Monday *novs’ng and to!7 then 
he had fallen. He says he has 
no recollection of this although 
he spoke to the police for 10 
minutes and ansvered intelli- 
gently. The story of a fali can- 
not, of course, be accepted in 
the light of the facts. 


Held: The critical question is 


whether petitioner has su 


tained the burden of proof. The 


+ 


County Court held he had not 


|done so. Did petitioner really 











have no recollection of the 
Monday morning conversations 
or was he trying to avoid e 
plaining the occurrence? Was 
assault, as the employe! 
re undertaken son 
dictive personal 
connected with the employ 
ment? Was the theft of peti- 
tioner’s property but an in 
nant f this nurnose? The facts 
do not establish such a purpos¢ 
but they raise a question, par 
ticularly when the extent 
the iniuries inflicted on peti- 
tioner are considered. There are 
other apparent weaknesses 1 
his story and testimony An 
f rt testified the blood coul 
not have gotten on the wall 


and ceiling if petitioner 
been in bed. It 
had been a scuffle 


—Hinn tos 
Inalicatea 








NATIONAL SuRETY CORPORATION 
Specializing in the Execution of 
Fiduciary and Court Bonds 


744 BROAD STREET, NEWARK  MArket 4-0950 
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Financial Printers 
SPECIALISTS in all printed forms and documents 
required for filing and registration with the 
Securities and Exchange Commission 


ARTHUR W. CROSS, INC. 


New Jersey Division of 


PANDICK PRESS, INC. 


71-73 CLINTON STREET, NEWARK 5, 


N.J 


Gr 


TELEPHONE MARKET 3-4994 














COUNSEL . . . for the Defense 


Loss of Income 
Loss of Life 


* Professional Disability Plan 


* Life Plan (includes empioyees) 


Liabilit Lowyers Protective Insurance 


{professional errors} 


* NON-CANCELLABLE—The only Group Plans approved by N.J. State Bar Ass'n 


JOHN A. COUCH, 


1180 RAYMOND BOULEVARD 


JR., & COMPANY 


NEWARK 2, NEW JERSEY 


MARKET 3-3086 














The act is to be applied liber- 
ally and the advantage given 
the employee where there is 








scant proof as to why or how 
he injured t such ad- 
Vv ge is to extended 
Puarde 1 tnere are subd- 








against it. The case ends with a 
the evidence 


supporting his theory is ncet suf- 





question mat 





ficier ] the burden of 
rn? St Y 

Affirm«e 

Francis 4. D., dissenting 
holds that the majority S 





permitted suspicion and 

cture to outweigh the force of 
proven basic facts, which. 
though scant. justify an award 
of compensation. He lays stress 
on the fact that use of the 


= 


}room was an incident of the 
employment, that the risk of 


©iencountering burglars in this 


| well-to-do home was incidental 
ito the employment, and that 
there is no proof of sufficient 
| force to take the injury out of 
{the category of one so en- 
countered. He also argues that 
if the assault had been a per- 


) tter the 


toe . 
1 ] matt 


sonal VINAICTIVE 


greater likelihood is it would 


i 
lace on the street 
' 

i 


y 

or outside t house without 

+} An . ] . Le ++ “7 0 

he additional! risk of entering 
1 house 


| — 

| ESTATES — COUNSEL FEES — 
The practice of engaging a 
counsel as proctor for ar 
estate is generally advisable 
and the preferred practice is 
for the counsel to apply to the 
court for allowance of fees 
for services rendered. 

—Counsel fees to the proctor 
for an estate must be limited 
to those services which the 
executor could not and should 
not have been expected to 
perform but which were part 
of the administration of the 
estate. 

—Affidavits in opposition to 
application by proctor for es- 
tate for counsel fees should 
be served at least one day 
before the hearing. 

—An application for counsel 
fees to be paid out of the 
estate is within the policy of 
R. R. 4:53-1 and requires 

findings of fact and conclu- 

sions of law on all issues pre- 
sented after full iudicial con- 
sideration. 











Goldmann, S. J. A. D.. render 
S > i955. Appellat Div 
In re Bloomer. For appellan 
Po ) is nm 1S I 
r sre t if ‘ Fis 
I M. § tv ) Sé 
Mrs. Blo ) 
it hus ( appeals from a 
lagme! ) 7 Ins¢ if 
of $18.000 ( David Sat for 
ser S S ry f h 
D t Oct. 25. 1952 
I xecutors c 
qualified on Nov. 6 and on Fed 
92 1055 eee on. } 
29 LYoO rs ana 







lied ’ 
acd Ul 


acccunt 





on before 


April 15. 


[ settle the 
account. The Court 
it tl -omplai 

tne 





his servic 

te Vv, supported by a de- 
tailed “time sheet’. R.R. 4:107-3. 
1e affidavit and time sheet 
pages in the printed 
01 D. Kapelsohn, 





served and filed his 
own affidavit on her behalf just 
| before the hearing commenced, 
| opposing the amount of coun- 


























ndered were not 
such as it was inc 


executors to perform. 





Hearsay Evidence 
Legislation Opposed by 
Cal. Judges Conference 


ACCN 





San Frar 








ible as evidence 
maintained that 
ation would pern 


to obtain expert 














y) th aaml 31 
writings of experts as ( 
recommended disappr i] 
a minority of the ‘li-ma 1 
mittee asked for app 
least in principle. 

At the same ti he 
ence voted to t 





mittee to “inve: te 
the problem of obta 
presenting testimony 
practice actions in the State 
California.” The comm 
to be appointed, will rey 
the entire situation next ye 





























petent in the administration 





states 
The stat yi tne prools n 
difficult to determine 
lezal services were rende 
their extent. appropriatenes 
ssity in adminis 
if the est contradi n 
b fai solved by 
ldge t 1 al 
vh f him 
‘ 
f 
€ i 
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DIGESTS OF RECENT OPINIONS sitter: such as to consti- Contingent Fee Limitation 
asi a ute und ifluence which will 

WILLS — The test of testa- the associ ation vitiate a testator’s will must be . ued from page 1) Porzio and Harold A. Price 
mentary capacity is whether to outside soci: C such as t t e testator’s the judements were under | Ocean, Edward W. Haines; Pas- 
testator could comprehend Beers nt n ree tin him $1000 gaa =f thas in manv sia saic, Mendon Morrill: Somerset, 
the property he was about to partiti W t o a ot other _ casssulawyers: eeniid pei <iicens Joseph C. Murphy; Sussex, 
dispose of, the objects of his caveatrix was defendant vise coercion ;+, limit their proach fe sar Frank G. Schlosser: Union. 
youutvy and the nature and 19%: decedent named xecu ator’s mind aes ae te “cas ye Richard F. Green and Nathan 
n aning of the will he was neficiary of a $1000 grou, fe; must b I sufficient | necessary ie aud ania Paper Reibel: Warren, Lewis S. Beers. 
n Mee = ran jolicy on decedent's n hi disposing OL cuit In many of these cas hers Peter Cammelieri, 
oe — og! egaNeg aatiRaedl ting he Rescate dg ne ring 10:-BEt he said) the. eli could T. Collins, William W. 
yitiate 4a i mus ye sucn 3 ana Ss; own esir es ‘ ence } osepnh ¥ rleyv 
influence as to destroy testa me decedent’s effects. ‘On Whifle ¢ aia iT pay costs Jr., Joseph D. J. Gourley, 





tur’s free agency and con- Jun 
strain him from disposing of a lawyer, John Smyth, about 
his property according to his making a will. Smyth was in- 
own desires by the substitu- structed to draft a will naming 
tion of the will of another caveatrix as sole beneficiary. It 


—Where there is a fiduciary day. The will was not drawn 
relationship, such as_ client because in the morning of June 
and attorney, between testa- 3rd decedent phoned and can- 
ter and a beneficiary of the celled the appointment. Prior to 
will, and there are additional June 5 decedent went to Beer’s 
circumstances of a suspicious office and said he wanted to 
character, a presumption of make a will, that he wanted 
undue influence attaches and very little spent on his funeral 
the burden is on the pro- “because they don’t pay any 
ponent of the will to over- attention to me” and that he 
come it by showing the gift wanted to leave everything to 
was well understood and no Beers. Beers inquired as to de- 
pressure was exerted. -edent’s relatives and property 
—Held, on facts here, presump- 2nd decedent responded. Beers 
iion of undue influence by then dictated the will. The will 
ittorney who drew will and Was typed and dated June 5th 
was sole beneficiary, was but decedent did not appear on 
vercome. that day. He came in on June 
7th. Mr. Beers was not then 
present but, by telephone, in- 
155. Appellate Div. Beers v. strunten that decedent be given 
McConnell. For appellant—Her- the will to read in the mean- 
J. Harris. For respondent time. These instructions were 
ont D. Donley. ‘arried out by Miss Hayes, one 

of the attesting witnesses, and 





sested from an opinion by 
J. S. C., rendered Sept 


Plaintiff appeals from a judg- ~ é - : : 
of the County Court de- Gecedent read the will ant said 
probate of the allege: ‘Thats fine, that is what I 
f William G. Blake on the W@mt.” On arrival of Mr. Beers 

nd it was the product of the date on the will was 


te influence exercised bv anged to June 7 h and formal 
+i ee execution completed in the pre- 
; sence of Miss Hayes and Mr. 























2, 1954 decedent consulted | 


a 3 é } testator 
which he is unable to resist. was to be executed the next| 


} tional circumstances 








the person assertir 
will benefit le wh 
a confidential 


19 











the burden of proof 


of proving 
undue influence is ordinarily on 


1G; it 


the 


o stood in 


ationship 


are a 


to 


ddi- 


of suspi- 
cious character a presumption 
of undue influence is raised and 


is shi 


fted 


the proponent. The attorney- 
client relationship is such a re- 


|lationship, and, under the 


cumstances here, the presu 
tion of undue influence attaches 
s on pro- 
ponent to overcome it by show- 


and the burden wa 


ing the gift was w 


cir- 
mp- 


ell under- 


stood and no pressure was ex- 
erted. Proponent has met 
burden and established that he 
did not substitute his mind and 
lent. There 





will for that of decec 


is no showing of any close 
or control | 
by Beers over decedent and the 


sociation, dominion 


conclusion of undue 


was overcome by the 


proofs 


this 


as- 


influence 


in- 


cluding their long acquaintance- 


ship the fact that 


5 years earlier without B 
m_ benefi- 


knowledge made hi 


ciary of the life policy 
never changed the beneficiary, 


decedent 


eers 


and 


that testator felt slighted by 
his relative the proceedings 
prior to and at execution of the 
will, the failu 1f decedent to 
revoke the will from June 7 to 
July 23 th h he talked about 
the will with caveatrix and 
thers and v vised how to 
| revoke it 

Reverse 

Freut ) nts dif- 


appella 
th 
as thi 


+ 


j 17 y 


MUNICIPAI LAW 
penal ordinance 


must 





While a 


ade- 


quateiy inform persons of the 
thing they are forbidden to 


do, where the regulatory 
ject is proper uch as 
serving the peace, and 
conduct prohibited = is 


fairly susceptible of 


in other than general lar 
age, there is no constitutional 
use of such 


impediment to the 
language 


—General terms used in 


ordinance are suf 
their context in 


phrase used, they 


with a reasonable 
certainty the cor 
hibited, particulary 
words have had pt 
interpretation. 


|—Ordinance prohibi 


Digestec ! opinion by 

C onford, J. A. D., rendered | 
, 1955. Appellate iv. 

N. Y. Central. For ap- | 

| pellant—Joseph A. Davis (O’-| 
Mara, nann Davis & 
Lynch, atty For respondent 
—William Arnold (Guy W. Ca- 
lissi and Joseph M. Lynch 


| 
| 
| 
| 





eased, a batchelor, di in} = : 
93 1954 at the age of 66 Beers grand-nephew, also an | 
An 2 ee ae ttorney, who practiced in the 
ior He nad ved ‘alone 1000 OY soe eircesies and ae 
rs O iis life. f B d “That 
é S 2 ° gina 
ey 9 n to es 
D nat ‘bee al e 
2 th st 3 ‘ 
: f Held I 
said ‘no ¢ t paci s whe é 
Ion ( I Yr can compre d 1 
7 aaa | } b pre ot 
25 ars aning oO he business in 
siting plaintiff. I J S 12 the 
ep pone ee ef 
rg oa I - rt ir t oe ] 
l i ¢ € rt is sSatisfiec esta 
hey discussed book n 1ad such capacity and the court 
les and were frien t below impliedly so found also. 
* ® * 2 
Largest Title Plants in the State 
COMPLETE, COOPERATIVE 
STATEWIDE SERVICE 
* 
New JERSEY REALTY TITLE 
INSURANCE COMPANY 
NEWARK 
TRENTON @ HACKENSACK @ CAMDEN 
NEW BRUNSWICK @ FREEHOLD 
Title Sewtee Exclustuely 
—_— : 
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and unnecessary noise W 


disturbs the public 
declaring same a 


sufficiently specific 


with due process. 


ob- 
pre- 
the 
not 


definition 


igu- 


an 


ficient if in 


the entire 


degre 
induct 
where 


ting 


peace” 


establish 


e of 
pro- 
the 


rior judicial 


“loud 
vhich 


and 


nuisance 7s 


to comply 


EVIDENCE—Where a charge in- 


cludes a negative 
the truth or falsit 


is peculiarly within the know- 
ledge of defendant, the 
den of going forward 


evidence thereon 
cefendant 











attys.) 


Defendant was convicted of 


averment 

y of which 
bur- 

with 

is on the 


violation of the following 


nicipal ordinance: 


“Whatever loud and unneces- 


sary noice which disturbs 





(Continued on page 


mu- 


the 





|Bar “suspect” of charging ex- 





1)! 


LlVeS 


’, if the proposal were | H. 


emselves and that) Herbert E. Greenstone, Walter 
i. Jones, Edward B. Lynch, John 


i 


would result in e loyd Olson, Hyman W. Rosen- 


nial of justice to this laree| thal, Edwin Segal,. Louis Sher- 


egment of the public. man and Jerome L. Yesko. 


The fee limitation, he added 
might also lead to other short-| Passaic Bar Preparing 
a a as — of thorough Agenda For Annual 
investigation an preparation 
because of practical considera- County Conference 
tions, and disputes with clients 
as to what experts or other 
services should be supplied by 
the attorney. The client would 
want the best—and the most 
expensive—since he wasn’t pay- 
ing the cost. And. provision for 
judicial approval of a_ higher 
contingent fee was no answer, 


between representatives oi the 
law officials of the county. Thy 


early in November. 


conference this year will be hei!d 


The Passaic County Bar Asso- 
ciation is now making plans for 
its annual County Conference 


Association and the judges and 


y 


1 


he said, because the time and All members of the Associa- 


expense required in  seeking| tion have been requested | 


9 


such permission would be un-/| forward to the secretary, Ber- 
justified. nard Feinberg, any matters or 


Wilentz questioned the “tone 
of the proceeding” and asserted 
it made the members of the 


- — > ] } y "O ‘ “an 
orbitant fees, which was un-| Will be prepared 


suggestions deemed appropriate 
for discussion at the conference. 
From the material so submitted 
the agenda for the conference 


A 





founded and _ unjustified. He 





stated there was no proof of any ’ 
need for the proposed limita- Lawyer S 


tion and that it was discrimina- 


tory against the legal profession, Protective 


particularly those engaging in 


negligence work. Insurance 
Those whose appearances ; ; 
were scheduled were: You are insured under this policy 


For the State Bar—Robert S$ against claims arising from any 


Snevily and Robert A. Pin negligent act, error, or omission 
For the followine Countv Bar occurring in the performance of 

Associations — Atlantic, Maurice | Professional service rendered to 

Y. Cole: Bergen. John J. Bres- | your clients. 

lin, Jr.; urlington, Robert W Write today for descriptive 


Criscuolo: Camden, Carl] Kissel- pamphlet and schedule of rates 

man; Essex, Irvine Riker: Hud- 

on, Charles W. Broadhurst: FRED W. ANDRES 
r Crawford Jamieson: COMPANY 








Middlesex, Francis M. Seaman 118) Raymond Boulevard 
and David T. Wilentz: Mon- Newask & 3 

mouth, Theodore D. Parsot ign fyefpet 2 i 

Morri by hl a Pit con oe Mitchell 2-2965 or MArket 4-1900 
wlOrrls Vianion ltiney maipn 








ROBERTS, WALSH & COMPANY 


NEW JERSEY’S LARGEST CERTIFIED REPORTING SERVICE 
605 BROAD STREET, NEWARK, N. J. 


Telephones: Day—MArket 2-3240: Night—HUnter 6-5814, ORange 3-3377 
WE INVITE YOU TO USE, AT NO ADDITIONAL COST, 
OUR AIR CONDITIONED DEPOSITION SUITES: 
40 JOURNAL SGI!ARE, JERSEY CITY 605 BROAD STREET, NEWARK 














W henever a change in tax laws, in family 
affairs, in business or economic conditions 
makes revision of an estate plan advisable, 
National State Bank suggests the cus- 
toner consult his attorney for legal advice. 


Of course, no family program, except 
the most simple, is sound without a modern, 
up-to-date Will. And no Will, if unre- 
viewed, is likely to remain sound in these 
changing times. We constantly advise our 
customers that prompt discussion of their 
estate problems with their attorneys should 
help them do more for their families. 


Department of Estates and Trusts 


THE NATIONAL STATE BANK 


810 BROAD STREET, NEWARK I, N. J. 
Other Offices in Orange, Irvington and Newark 














Page Four 


New Iersey Law Journal 
Established 1878 
JOSEPH HARRISON, Editor 


ASSOCIATE EDITORS 
Richard F. Green 
Israel B. Greene 

Ward J. Herbert 

Leon S. Milmed 











William P. Reiss 
Morris M. Schnitzer 
David Stoffer 


Samuel Allcorn, Jr. 

Vincent P. Biunno 

Charles B. Collins 

Marshall Crowley Joseph Weintraub 

Harold H. Fisher Willard G. Woelper 
Jerome L. Trachtenberg, Managing Editor 


Published every Thursday by the 
NEW JERSEY LAW JOURNAL PUBLISHING CO. 
24 Edison Place, Newark 2, N. J. 
MItchell 2-0075 








Subscription Rate 
One Year - - - $7.50 


Aaron Skinder, Publisher 








Entered as Second Class Matter, January 24, 1934, at the Post Office, 
Newark, N. J., under the Act of March 3, 1879 





THURSDAY, OCTOBER 6, 1955 





KEEPING ABREAST OF THE LAW 





Once again a fall season has ushered in opportunities for 
the lawyer to improve his ability to cope with the many problems 
submitted by his clients. Indeed, current efforts of committees 
and other groups appointed or organized by the Bench or Bar, 
as well as the efforts of qualified individuals, to aid in the 
continuing education so necessary to maintain our high pro- 
fessional standards have increased to such an extent that in- 
terested lawyers will be able to find specialized courses available 
almost any evening of the week. 


The various advertisements currently appearing in this 
Journal for courses of instruction in many important fields 
of the law are worthy of careful consideration by the lawyer 
who is anxious to improve his professional skills and knowledge. 


Particular attention should be directed to the Fall 1955 
Semester of the New Jersey Institute for Practicing Lawyers. This 
non-profit educational institution is now fourteen years old. It 
has always been successful in attracting well-known and able 
experts as lecturers, and the practical approach to problems 
confronting the practicing lawyer has made the courses in- 
valuable to those who have attended. Two of the four series 
of lectures arranged for the Fall Semester are to be given 
at Newark, the third at Morristown, and the fourth at Atlantic 
City. Leaders of the Bench and Bar are to be the lecturers. The 
eminent jurists and practicing lawyers who comprise the Board 
of Trustees of the Institute are to be congratulated on their 
continued success in offering the current courses, which are to 
commence on October 4th in Newark and Morristown, on the 
5th at Camden, and the 7th at Atlantic City. Remember, a 
good lawyer never stops learning. 


POSSIBILITIES OF PUBLICIZED SPECIALIZATION 


Specialization naturally follows repeated experiences during 
one’s practice in a particular field, and the subjects of the 
courses now offered emphasize this trend. The American Bar 
Association, through its Committee of Professional Ethics and 
Grievances, and the American Ear Foundation have been con- 
sidering the advisability of rewriting the Canons of Ethics in the 








light of new conditions. Particular attention is being paid to 
Canon 27 forbidding advertising and solicitation by lawyers 
except aS expressly permitted, as supplemented by Canon 46 


covering notice of specialized service. Amendment of Canon 46 
has been recommended by the Ethics Committee to provide 
for notice to local lawyers directly and through the local legal 
journal of availability of a lawyer to act as an associate in a 
particular branch of the law or legal service, without a state- 
ment or representation of special experience or expertness. This, 
it is claimed, would leave the Specialization Committee, if con- 
tinued, free to complete its studies looking toward possible future 
amendment of Canon 45, entitled “Specialists.”’ Aside from as- 
sisting lawyers in need of non-expert as well as expert help 
in a particular field, such notice would aid the young lawyer 
by indicating his availability to those who need him. It has 
been estimated that the American Bar Foundation study of the 
Canons now under way may require three years to complete. The 
cooperation of all members of the Bar and of the judiciary 
throughout the country has been invited. 








Magistrates and Law Enforcement Officers Attend 
Traffic Court Conference In New York 
100 magistrates, motor | Magistrates’ Associations, and 


executives, the NYU School of Law. It was 
officers made possible through a grant 





Some 
vehicle department 
and law enforcement 


from New York, New Jersey, and 
Connecticut attended a confer- 
ence on traffic courts and 
traffic safety yesterday at New 
York University. 


John M. Murtagh, chief mag- 
istrate of the City of New York, 
served as chairman of the con- 
ference. The overall theme of 
the one-day meeting was “The 
Problem of the Chronic Violator 
and Serious Offender.” 


The conference was sponsored 
by the NYU Center for Safety 
Education in cooperation with 
the American Bar Association, 
the New York Insurance In- 
dustry Committee on Motor 
Vehicle Accidents, the State 





from the Esso Safety Founda- 
tion. 

Among the subjects discussed 
at the conference were the per- 
sonal characteristics of traffic 
offenders, traffic court  pro- 
cedures in the handling of of- 
fenders, relationships between 
traffic courts and motor vehicle 
bureaus, the traffic court school, 
and radar speed control. 

The speakers included: Fred- 
erick J. Gassert, Jr., director, 
New Jersey Motor Vehicle Divi- 
sion; James Economos, director, 
traffic court program, American 
Bar Association; Raymond Au- 
letta, New Jersey Motor Vehicle 
Division; and John J. Draney, 
magistrate of Teaneck. 
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Hails Approval of Model 
State Arbitration Law 


J. Noble Braden Lists Salient 
Features 


New York (ACCN)—The ac- 
tion of the National Conference 
of Commissioners on Uniform 
State Laws in approving a model 
arbitration statute will “greatly 
encourage the use of arbitration 
clauses in international trade, 
commercial and collective bar- 
gaining agreements,” according 
to J. Noble Braden, executive 
vice president of the American 
Arbitration Assn. 

Following many years of dis- 
cussion and planning, the uni- 
form laws commissioners, meet- 
ing at Philadelphia in August, 
gave final approval to a draft of 
a uniform arbitration statute, 
rendering enforceable agree- 
ments to arbitrate future and 
existing disputes and awards. 

The new draft law covers both 
commercial and labor-manage- 
ment arbitration. The decision 
of the uniform laws commis- 
sioners was endorsed by the 
American Bar Assn’s house of 
delegates at its final annual 
meeting session on Aug. 26. 


The American Arbitration 
Assn. a non-profit group which 
administers arbitration, has 
pioneered for such legislation 
since its foundation in 1926. 


“The federal government and 
15 of the states already have 
fairly modern arbitration stat- 
utes,” Braden said, “but many 
of these laws do not apply to 
labor-management agreements. 


“In states which have not 
enacted arbitration laws, agree- 
ments to arbitrate existing dis- 
putes are enforceable under 
common law but contractual 
provisions for arbitration of dis- 
putes arising in the future can- 
not be enforced in the courts. 
This has been an obstacle to in- 
creased use of voluntary and 
private methods of dispute set- 
tlement. 


“The endorsement of a uni- 
form statute by the commis- 
sioners gives promise that new 
laws will be adopted in many 
States which have taken no ac- 
tion to modernize the laws. It is 
also expected that the states 
which have adopted arbitration 
laws in the ’20s excluding labor- 
management agreements from 
coverage will amend their stat- 
utes to conform to the uniform 
standards.” 
salient 
statute 


Braden outlined the 
features of the uniform 
as follows: 

1—It clearly establishes pub- 
lic policy in favor of arbitration 
by providing for enforcement of 
future dispute clauses volun- 
tarily inserted by parties in con- 
tracts of all kinds; 

2—It permits parties to agree 
on arbitrators and alter proced- 
ural matters in any way they 
see fit, but the law prevents 
frustration of arbitration when 
parties fail to carry out agree- 
ments or leave vital questions 
unanswered. In such cases, 
courts will make the necessary 
decisions: and 


3—The relationship between 
arbitration and court litigation 
is clarified. When called upon to 
do so, courts will rule as to the 
existence of an agreement to 
arbitrate. But once such an 
agreement is found to exist, the 
issue in dispute is referred to 
the arbitrator for arbitration. 

In conclusion, Braden stated 
that the effect of the uniform 
law would be to advance use of 
private and voluntary methods 
of dispute settlement of routine 
questions of fact and law aris- 
ing out of economic activity of 
Americans, thus permitting 
overburdened courts to concen- 
trate on cases involving weighty 
issues of law, Which only judges 


iare competent to decide, 
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THE SUGGESTION BOX 


Vembers of the bench and bar from time to time may har: 
suggestions for improving the administration of justice. For 
variety of reasons they prefer not to use existing means for publiciz 
ing them or calling them to the attention of the Court. The Neu 
lersey Law Journal will welcome such suggestions. 

Unsigned will be accepted provided they ar 
deemed to be constructive and made in the spirit of this feature, 





suggestions 


It is suggested that Title 46, Chapter 29, be amended 
making the required notice to creditors at least 40 davs 
prior to actual closing of title: or, in the alternative. pay- 
ment of all debts then due, a prerequisite to effective pas- 
sage of title 

Jnder the existing provisions of R. S. 46:29-1, a sale oi 
g ods in bulk, of tne whole, or a large part of the stock or 
merchandise, and fixtures, or merchandise or fixtures, o: 
goods and chattels, otherwise then in the ordinary cours 
of trade and in the regular and usual prosecution of th 
seller’s business, is voidable at law or in equity within 9 
days from the consummation thereof unless the purchaser 
(1) in good faith obtains from the seller a true, complet: 
alld verified written list of the seller’s creditors setting forth 
the names and places of residence or business and indebted- 
ness; (2) at least 10 days prior to the consummation of ths 
sale, uses reasonable diligence to give notice thereof to th 
listed creditors (the notice to each listed creditor mu 
state the time and place, when and where the title is to be 
transferred and consideration paid); and (3) all taxes then 
due on such merchandise, fixtures, goods and chattels are 
paid prior to transfer of title. 

A sale in conformity to these provisions passes good 
title to the purchaser as against the seller’s unsecure 
creditors, as these creditors cannot obtain a judgment and 
make a levy on the purchase price within the allotted 1 
day period. (R. R. 4:12-1; 7:5-4). 

Harry Kay 








Essex Bar Program For Remaining 1955 
Meetings Announced 





specializing in negligence an 
compensation law. 

3. On Tuesday December 13th 
the annual meeting will bs 
held at the Robert Treat Hote! 


Annual Red Mass To Take 
Place In Sacred Heart 
Cathedral on Oct. 30 


The annual Red Mass of th: 
Archdiocese of Newark will tak 
place in the Cathedral of the 
Sacred Heart in Newark at 1 
A. M. on October 30. The 
Reverend Archbishop Thom 
Boland will officiate at the Mas 
and the sermon will be deliverec 
by the Rev. Thomas W. Cun- 
ningham, vice president 
Seton Hall University. 

The Catholic lawyers of 
Archdiocese and the facult 
the Seton Hall University Schc 
of Law are participating 
Red Mass to which the 
has been invited. 

For centuries it has been tr 
ditional to offer at least 
a vear a Mass invoking the Ho. 
Spirit on behalf of the lega 
profession, both in civil 1 i 
common law countries. 
times called the “Red” 
because of the flaming co! 
the vestments worn at the 
this Mass originated in the 13th 
century in Paris, where 
Louis IX, King of France, 0u 
the beautiful Sainte Chapeéunt 
near the law courts. 

The custom was also observec 
in England, where its va 


Ass’t Attorney General Barnes 
and Congressman Zelenko 
To Speak 


“The Program Committee of 
the Essex County Bar Associa- 
tion, Lawrence B. Weisberg 
Chairman, announces the fol- 
lowing program of meetings for 
the balance of 1955; 

1. On Tuesday, October 11th, 
1955 at the Robert Treat Hotel 
in Newark at 8 P. M. the As- 
sociation will present as the 
principal speaker the Honorable 
Stanley N. Barnes, Assistant 
Attorney General of the United 
States in charge of the Anti- 
trust Division. Judge Barnes has 
had a distinguished career both 
as a Jurist and Lawyer in the 
State of California prior to his 
assumption of his present office. 
A dinner at 6:30 P. M. will pre- 
cede the meeting. It is expected 
that the Federal Judiciary of 
New Jersey and that Hon. Ray- 
mond Del Tufo, Jr. and his staff 
will also be present. 

2. On Tuesday November 14th, 
1955, at the Robert Treat Hotel 
the Honorable Herbert Zelenko, 
Congressman from the State of 
New York will be the principal 
speaker. Congressman Zelenko 
is a very distinguished member 
of the Bar specializing in the 
trial of both negligence and 
compensation law. A trial dem- 
onstration will also be presented 
with several well known mem- 
bers of the Bar from other 
states. A dinner will precede the 
meeting. This meeting will be 








~ 





Some- 





presented in cooperation with : = eae 

NACCA, a national organiza- ee privet i 

tion of members of the Bar ae, g pata 
aon the spiritual function 














legal profession in formu 
and giving effect to rules 
duct directed toward 
mon good. 


Average Life Span Nears 
Biblical 70 


New York (ACCN) — Average 


length of life among America’s 





the com- 








wage-earners and their families 
has reached an all-time high 
just short of the Biblical three 
score and 10. 

An expectation of life at birth 
of 69.8 years was reported by 
the Metropolitan Life Insurance 
Co. for its millions of industrial 
policyholders, based on mortality 
conditions prevailing in 1954. 
This figure represents a gain of 
almost a full year over that for 
1953. 

The expectation of life at 
birth among these insured per- 
sons has been rising steadily 
throughout the past three-quar- 
ters of a century, and has more 


| than doubled during that time. 


Monmouth County Court 
House To Be Dedicated 


The new Monmouth Cou 
Court House will be dedi 
on Saturday morning, Oct 
8th, at 11 A. M. at ceremonie: 












be presided over by 
Supreme Court Justice 
Ackerson. 

As part of the ceremonit 


Ezra Karkus, president 
Monmouth County Bar Ass0¢ 
tion. will present flags 

half of the association + 
Judges Lloyd, Schettino, Gio 
dano, Simmill. Ascher & 
Evans for their respective CCM" 
rooms in the new Court hous 





4 
































| 





age 34) 


—.. 




















*9 N. J. L. J. Index Page 341 


NEW JERSEY LAW JOURNAL, THURSDAY, OCTOBER 6, 1955 


Page Five 














Cs 
ee 


Report On Revision 
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Continued from page 1) 
-ne Uniform Rules as the foun- 
zation of its study, the Supreme 
court Committee, in its Report, 
xamined the merits of each of 
he proposed Uniform Rules, 
pmpared each Rule with the 

sting law and practice of this 
State, and reached a conclusion 
supported by extensive annota- 
and comments, recom- 
nending either its adoption, 
th or without modification, or 
ts rejection, with or without 

iostitution. 
In order, therefore, for This 
committee to critically evaluate 
> merits of the Report, it was 


essary for it to consider: 
The intrinsic merits of 103 
Uniform Rules which necessi- 
tated in many sense. a con- 
r 1 Code of 
‘idence, the base of study used 
the Committee on Uniform 
2) “The validity of the recom- 
mendations of the Supreme 
Court Committee as to each of 
the 103 Uniform Rules which, in 
1, necessitated an examina- 
ion of this Committee’s annota- 
ns under each Rule, and which 
elf constituted a comprehen- 
e summary of the law of evi- 
ence of this State and a com- 
dium of pertinent and cri- 

al writings on the subject. 
3) The comments and criti- 
isms of the Report in the week- 
ries of 9 editorials appearing 





Woh 


17) 
ul 








in the New Jersey Law Journal 
July 14, 1955 to Sept. 8, 1955). 
1 addition, the Committee cal- 

d upon and received the views 

ndividual members of the 

E County Bar Association: 


Max Mehler, George R. Sommer, 
| Tischler and Max Schwartz. 
ice the report of the Sup- 
e Court Committee did not 
consideration to the 

which the proposed Code 
ld be adopted, and in fact 
emed such inquiry outside its 








vince, the study and report 
f this Committee likewise is 
onfined to the merits of the 
proposed Rules, and not to the 
method of their adoption. The 
atter inquiry was referred to a 
vecial Committee pursuant to 


a resolution of the Association 

adopted at a special meeting 
d on September 8, 1955 
Recommendations 

The recommendations of this 

Comm nittee are divided two 





into 


A. Those which concur and 
rove the recommendations of 
Supreme Court Committee, 
B. Those which criticize or do 
hot concur with the recommen- 
ions of the Supreme Court 
Vommittee. 
4. As te Concurring Recommen- 


dations. 








This Committee concurs in 
the recommendation of the 
‘eme Court Committee on 
evision of the Law of Evi- 

I as contained in its Re- 
adopt without change 


ie 66 Uniform Rules enum- 
erated in Schedule A. 


ee 


(2) To adopt with changes as 
recommended, the 6 Uni- 
form Rules enumerated in 
Schedule B. 

’ To reject 

63(11) (‘Voter’s 

ments” 

Not to adopt Uniform Rules 
27. 68 and 69, but to sub- 

stifute the Rules’ recom- 

mended in lieu thereof. 

B. As to Non-Concurring Recom- 

commendations. 


Uniform Rule 
State- 


ei, 


This Committee’s criticism of | 


certain of the recommendations 
of the Supreme Court Committee 
concerns 29 Uniform Rules, (of 
which 9 are Sub-Rules of Uni- 
form Rule 63). The content of 
the criticism is directed in part 
to (a) the form of the language 
of the 
mended for adoption 
without changes), or 
policy 
Court Committee’s 
dation for adoption or rejection 
(with or without changes). 


(with or 
(b) the 


This Committee recommends | 


that: 
(1) The following Uniform Rules, 
as recommended for adop- 


tion (with or without/| 
changes) by the Supreme 
Court Committee, be clari- 


fied, strengthened, or other- 
wise modified in the man- 
ner and for the reasons 


forth in Schedule C: Uni- 
form Rules. 1, 3; 9, Ti, ¥, 
21, 22; 24, 25, 26. 31. 42, 43, 
44, 60, 62, 63/3), 63/15), 
63(16), 63(18), 63(19), 63(29) 
and 64. 

(2) The following Uniform Rules 
be not adopted for the rea- 
sons set forth in schedule C, 
notwithstanding the Sup- 
reme Court Committee’s re- | 
commendation for their 
adoption: Uniform Rules| 
23(4), 39, 61, 63(1), 63(20) 
and 63(21). 

(3) Uniform Rule = 23(2) be 
adopted for the reasons set 
forth in Schedule C, not- 
withstanding the Supreme 
Court Committee’s recom- 
mendation that it should 
not be adopted. 

Summary of Recommendations 


and Conslusions 


This Committee is of the opin- | 
ion that there is a need for the} 


revision of the law of evidence, 


Uniform Rule as recom- | 


underlying the Supreme | 
recommen- | 


SGU} 


rm Rule 63, which 
modified or 
in 


Rules of Unifo 
should be clarified, 
rejected as recommended 
Schedule C of this Report. 

The views expressed in this| 
report are those of the Commit- 
tee and represent, with the ex- 
ception of a few instances the 
unanimous opinion of its mem- 


bers. 

Respectfully submitted, Julius 
Wildstein, Chairman, Richard 
Silver, Secretary, Meyer M. Se- 
mel, Irving Siegler, William 
Braun, Herbert E. Greenstone, | 
Arthur C. Gillette, Jacques H. 


Gascoyne, Victor H. Miles, Rob- 

ert A. Matthews, Morris N. Hart- 

man and John Romanition. 
Schedule A 

List of Uniform Rules Recom- 


Lodge To Open Special Lectures At Fordham 
Law School 





Freedom, Responsibility And 
The Law, Theme of Golden 
Jubilee Lectures 


Hon. Henry Cabot Lodge, Jr., 
representative of the United 
States of America to the United 


Nations, will open Fordham 
Law School’s Golden Jubilee 
Law Lectures at 11 a. m., Sat- 
urday, October 8, it is an- 
nounced by John F. X. Finn, 
dean. Devoted to the theme 
“Freedom, Responsibility and 


the Law,” the lecture series will 
continue through the academic 


| year as one phase of the school’s 


50th anniversary celebration. 


mended for Adoption without Immediately preceeding the 
Change by the Supreme Court | lecture, the honorary degree of | 
Committee, which Recommen-| Doctor of Laws will be con- 
dations are Concurred in by This | ferred on the ambassador by 
Committee. 'the Rev. Laurence J. McGinley, | 
Uniform Rule 2 6 7* 8 10 13/S. J., president, at a ceremony | 
14* 15 16 17* 18 19 20* 93(1) | in the main lecture room of |! 
| 23(3) 30 31 32 33 34 35 36 38 40| Keating Hall on the Bronx| 
41 45* 46 47 48 49 50 51 52 53*| campus. 
54 55 56* (without “possible” In defining the theme of the | 


broadening) 57 58* 59* 63 (first! series, the Golden Jubilee Com- 


sentence) 63(4)* 63(5)* 

63(7) 63(8) 

63(13) 63(14) 63(17) 

63(23) 63(24 63(25)  63(26) | 
63(27) 63(28) 63(30) 63(31)* {Ti 


65 66 70 (without “possible” mod- | 
ification) 71 72 
* See Comments following 
Comments to Schedule A 
1. As to U oe Rule 7: Some 
members of the Committee dis- 


agreed with the majority of the 
| Sraattion. on the ground that | | 
the scope of the Rule was too} 
broad, and overruled conflicting 


| legislation and rules of evidence 
| which should be maintained. 


2. As to Uniform Rule 14: One 


member of the Committee vigor- 
|ously opposed its adoption. In 
addition, the question has been | 
|raised as to the effect of Rule |] 
114 upon NJ.S. 2A:8-3, which | 
| provides that the seal, ‘“‘shall be 
only presumptive evidence of 


sufficient ynsideration, 


presumption may be rebutted, 
as if the instrument were not 
sealed”. 


3. As to Uniform Rule 17: One 
|member of the Committee ex- 
pressed doubt as to its constitu- 
tionality as applied to a party- 
| witness, as distinguished from a 








: non-party witness. 
and that the time has come for 4 ha ra Uniform Rule 20: The 
the adoption of a code of evi-| Q) nittee call perenne Pie 
dence as a W : Peery Seca ease 
og oT as did the| Moebius v Williams, 84 N.JL. 
ae Spice <a neret 540, 542 (Sup. Ct. 1913), where 
Supreme Court Committee, rec- the cou aid: “the idea that 
P 1 7 . ewe IUT SaiQ : 
ognizes the desirability of fur- a party a hostile witness 
thering the principle and phil- |< A neeslinng ws tis tedtteneine Sat 
osophy of Uniformity in state neavalent bit an none the 
7 : . “4 1€1L1U JU N , 
laws, and its practice and pro- tone a fiction.” This language 
cedure where > sib] ; -— . a owas —_ 5 5‘ 
cedure where feasible, and, in| no¢ cited in the Supreme Court 
particular, recognizes the in- Committee’s Annotations, sup 
° ° ° oe I ZLIULCS ss fall ie >, N ae 
trinsic merits of the “Uniforn | ports the recommendation for 
° ” .) ac ic Jilil * 
Rules of Evidence” drafted by adoption. One member of the 
i 3 athe - at on. On rem 
the Commit appointed oy the Committee opposed its adoption. 
National Conference of Comis- As to Uniform Rule 45: 


sioners on Uniform State Laws. 
This Committee has, therefore, 
recommended that the 
body of the Uniform Rules be 
adopted with the modifications 
and substitutions recommended 
in the Report of the Supreme 
Court Committee, except as to 
20 Uniform Rules and 9 Sub- 
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Three members of the Committee 
vigorously dissent on the recom- 
mendation for adoption of this 
|Rule. Their dissent in writing 
will be filed 

6. As to Uniform Rule 53: One 
member of the Committee criti- 
cized this Rule as ambiguous, 
and suggests that the words “or 
validity” be inserted after the 
| phrase 
| 7, As to Uniform Rule 56: One 
member of the Committee urged 
(1) that section (2) of that Rule 
| should not be extended to per- 
|mit an expert to testify in the 
form of inferences, (2) that sec- 
tion (4) should be clarified as to 


63(6) | mittee declared: 
63(9) 63(10) 63(12)| thought, word and action is a! offices to 460 Franklin Street, 


63(22) | precious 


which |] 


“to prove the invalidity”. | [| 


the meaning of the phrase “em- | 


| braces the ultimate issue or is- 
sues to be decided by the trier 
of the fact”. 

8. As to Uniform Rule 58: One | 
member of the Committee urges 
lthat an expert witness, before 
| giving his opinion, should be re- | 

| quired in all cases, to first state | 


| the facts upon which he paome | 


his conclusion. 
9. As to Uniform Rule 59: 
Three members of the Committee | 


urged that the appointment of | 
| (Continued: on 





page 6, col. 1)/} 


“Freedom of | 


natural gift. Those! 


possessing it are responsible for 
its proper use. In its use they 
have the right of protection by 
law against its abuse.” 

he Golden Jubilee celebra- 
tion opened Sunday morning 
with the celebration of the tra- 
ditional Red Mass at St. Pat- 
rick’s Cathedral. The Mass was 
dedicated this year to the Ford- 
ham Law School. His Eminence 
Francis Cardinal Spellman pre- 
sided. Father McGinley preached 
the sermon. 

A highlight of the jubilee ob- 
servance will be the 50th annual 
dinner of the Fordham Law 
School Alumni Association on 
November 17 in the Grand Ball- 
room of the Waldorf Astoria. 

Hon. Thomas J. Brogan, for- 
mer Chief Justice of the New 
Jersey Supreme Court, is chair- 
man of the lecture committee. 

The lectures are open to the 
public. 


Announcement 
Yale L. Apter has moved his 


Bloomfield. 
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court experts should be confined 
to a panel of names agreed upon 
by the parties themselves. 

10. As to Uniform Rule 63(4): 
Two members of the Committee 
dissent with respect to the 
adoption of clause (c), as being 
too broad in its scope and dan- 
gerous in its implications. 

11. As to Uniform Rule 63(5): 
One member of the Committee 
vigorously objected to the adop- 
tion of this Rule because (1) it 
expands the present law to dy- 
ing declarations in cases other 
than in homicide cases and in 
abortion cases in which the 
mother dies, (2) that it does not 
require a finding that declarant 
had mental clarity or ability to 
recall or comprehend the alleged 
facts, which finding should in 


all events condition its admis- 
sibility. 
12. As to Uniform Rule 63(31): 


One member of the Committee 
dissents from the recommenda- 
tion for adoption of this Rule on 
two grounds: (1) it will cause 
confusion in the minds of the 
jury in view of respectable and 
reliable but yet conflicting 
schools in many of the sciences, 
and (2) it represents too radical 
a departure from the existing 
law. | 
13. As to All Uniform Rules 
Proposed: One member of the| 
Committee opposed the recom- | 
mendation for adoption of a 
code of evidence. 
Schedule B 

List of Uniform Rules Recom- | 
mended for Adoption with Modi- | 
fication by the Supreme Court | 
Committee, which Recommen- 
dations are Concurred in by This 
Committee. 

Uniform Rules 4 5 28 29 63(2) 
and 67 


Schedule C 
SPECIFICATIONS OF OBJEC- 
TIONS TO AND CRITICISMS 


| Recommendation of this 


OF THE RECOMMENDATIONS 
|}OF THE SUPREME COURT 
| COMMITTEE 

(Note: Bracketed materia] in- 
dicates deletion. Boldface ma- 
terial indicates insertion.) 

Rule 1. Definitions 
Recommendation of Supreme 
Court Committee: Adoption with 
modification. 

Recommendation of this Com- 
mittee: Concur with further 
modification as follows: 

“(2) ‘Relevant evidence’ means 
evidence having any tendency 
in reason to prov2 or disprove 
any material fact”. 

“(8) ‘Finding of fact’ means 
the determination from proof or 
judicial notice of the existence 
of a fact. A ruling implies a sup- 
porting finding of fact; no sep- 
arate or formal finding is re- 
quired unless required by a 
statute or rules of court of this 
state”. 

Comments: 

1. The addition of the 
or disprove” clarifies 
strengthens the definition 
“relevant evidence”. 

2. Rules of court may deal 
with the requirement of “formal 
findings”; as for example, R.R. 
4:53, hence the addition of the 
words ‘or rules of court” to the 
definition of “fir.ding of fact”. 

Rule 3. Exclusionary Rules 

Not to Apply to Undisputed 

Matter 
Recommendation of Supreme 
Court Committee: Adoption. 
Com- 


words 
and 
of 


“c 


| mittee: Concur with modification 


as follows: 

“If upon the hearing the court 
finds there is no bona fide dis- 
pute between the parties as to 
a material fact, such fact may 
be proved by any relevant evi- 
dence, and exclusionary rules 
shall not apply, subject, how- 
ever, to Rule 45 and any valid 
claim of privilege. In actions or 
proceedings where pretrial con- 
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| Fixing 


ference procedure is applicable, 
such matters shall be raised and 
determined by the court at the 
pretrial conference”. 
Comments: 

1. The inserted words, “the 
court finds” makes clear who de- 
termines the absence of a bona 
fide dispute. 

2. Recognizing that the ob- 
ject of this Rule is a desirable 
one, it should operate more ef- 
ficiently if the court, at the pre- 
trial conference, determines the 
matters as to which there is, in 
fact, no real dispute so that the 
parties will know in advance of 
trial those matters as to which 
strict proof will be unnecessary. 
Of course, in criminal proceed- 
ings and divorce and nullity ac- 
tions the absence of a pretrial 
sonference procedure will re- 
quire the court to make such de- 
terminations at the trial. 

Rule 9. Facts Which Must or 
May Be Judicially Noticed 
Recommendation of Supreme 
Court Committee: Adoption with 

Modification. 

Recommendation of this Com- 
mittee: Concur with further 
modification of section (3) as 
follows: 

“(3) Judicial notice shall be 
taken of each matter specified 
in paragraph (2) of this rule if 
a party requests it and (a) fur- 
nishes the judge sufficient in- 
formation to enable him prop- 
erly to comply with the request 
and (b) has given each adverse 
party [such] notice of such re- 
quest [as the judge may require 
to enable the adverse party to 
prepare to meet the request] 
not later than 10 days prior to 
the day fixed for trial, unless 
otherwise ordered, or unless the 
court finds that such adverse 
party has been unfairly preju- 
diced by the failure to deliver 
such notice. In actions or pro- 
ceedings where the pretrial con- 
ference procedure is applicable, 
these matters should be raised 
at the pretrial conference.” 
Comment: 

As recommended by the Sup- 
reme Court Committee, the pre- 
trial conference procedure should 
be utilized to raise the matter. 
In actions or proceedings where 
the pretrial conference is not 
applicable, it seems feasible to 
fix the time within which a 
party must notify his adversary 
of his intention to request the 
court to take judicial notice. 
the time not later than 
10 days prior to the trial seems 
preferable to burdening the 
court with applications for or- 
ders fixing the time. The sug- 
geested changes meet in part the 


criticism noted in the New Jer- |} 


sey Law Journal editorial of July 
21. 4955: 

Rule 11. Instructing the Trier 
of Fact as to Matter 
Judicially Noticed. 
Recommendation of Supreme 

Court Committee: Adoption. 
Recommendation of this Com- 
mittee: Concur with modifica- 
tion as follows: 

“If a matter judicially noticed 
is other than the common law or 
constitution or public statutes 
of state, the judge shall 
indicate for the record the mat- 
ter which is judicially noticed 
and the source of his information 
and if the matter would other- 
wise have been for determina- 
tion by a trier of fact other than 
the judge, he shall instruct the 
trier of the fact to accept as a 
fact the matter so noticed.” 
Comment: 

On appeal or review of the 
propriety of the judicial notice 
taken by the court, it would be 
advantageous to consider the 
source of information utilized 
by him. Where the matter judici- 
ally noticed is the common law 
constitution or public stat- 
Ss state the sources are 
readily available and therefore 
need not be indicated in the 
record. The suggested change 
meets, in part, the criticism of 
the New Jersey Law Journal 


thic 
tnls 


or 
utes of thi 


editorial of July 21, 1955. 

Rule 12. Judicial Notice 

Proceedings Subsequent 
to Trial 
Recommendation of Supreme 
Court Committee: Adoption. 
Recommendation of this Com- 
mittee: Concur with modifica- 
tion as follows: 

“(5) If a matter judicially no- 
ticed is other than the common 
law or constitution or public 
statute, the court shall indicate 
for the record the matter judi- 
ciaily noticed and the pertinent 
sources of information used.” 
Comment: 

The additional sentence will 
aid the Appellate Court if fur- 
ther appeal or review is taken. 
See Comment under Rule 11. 
Rule 21. Limitations on Evidence 

of Conviction of Crime as 

Affecting Credibility 
Recommendation of Supreme 
Court Committee: Adoption with 
“possible modification suggested 
in the Annotation 3.” 
Recommendation of this Com- 
mittee: Concur with modifica- 
tion as suggested, to wit: 

“Evidence of the conviction of 
a witness for a crime not involv- 
ing [dishonesty] fraud, veracity 


in 


or false statement shall be in- 
admissible for the purpose of 
impairing his credibility”. 
Comment: 


The modification suggested by 
the Supreme Court Committee 
in its Annotation 3 seems to 
strengthen the meaning of the 
Rule. It has been suggested that 
a better improvement of the 
Rule would be the following: 

“Evidence of the conviction of 
a witness for a crime in crimen 
falsi shall be inadmissible for 
the purpose of impairing his 
credibility.” 

The last suggested language, “in 
crimen falsi” is taken from the 
opinions of the Court of Appeals 
for the 3rd Circuit in U.S. v. 
Montgomery, 126 F.2d 151, cert. 
den. 316 US. 681 (1942), and 
U.S. v. Klass, 166 F. 2d 373 (1946). 
Rule 22. Further Limitations on 
| Admissibility of Evidence 

Affecting Credibility 

Recommendation of Supreme 
Court Committee: Adoption. 

Recommendation of this Com- 
|'mittee: Concur, with modifica- 
| tions of Clause (a), as follows: 

“ ** [:] or the writing itself 
| shall be exhibited to the witness”. 
| Comment: 
| It would seem desirable that 
|the court should have the dis- 
cretion, when it is feasible, to 
require that the writing be ex- 
hibited to the witness instead 


|of indicating the time and place | 


of the writing and the person to 
whom it is addressed. 
Rule 23. Privilege of Accused. 
|Recommendation of Supreme 
Court Committee: Rejection of 
section (2) and adoption of sec- 
tion (4). 
Recommendation of this Com- 
mittee: Adoption of section (2) 
and rejection of section (4). 
Comment: 

1. As pointed out in Comment 
2 of the Supreme Court Com- 
mittee’s Annotation (page 57), 
section (2) of the Rule ‘seems 
designed to continue the no- 
tions underlying N. J. S. 2A:81-3, 
a statute which under the Uni- 
form Rules ‘Rule would be 
abolished”. Despite this attempt 
of the Supreme Court Commit- 
tee Report to discredit the last 
mentioned statute, the concen- 
sus of this Committee is that 
the maintenance of marital 
confidences is a necessary and 
|integral part of the husband- 
|wife relationship. To that end, 
it is submitted, the accused 
;Spouse should have the privi- 
lege. as proposed in section (2) 
|of Rule 23, of preventing his 
|}spouse from testifying against 
him with respect io any com- 
munication between them, even 
iif he is not the communicating 
spouse. This in essence accords 


a? 


See Rule 28. 





tion (4) and recommends the 


with the statute N. J. S. 2A:81-7. 


2. This Committee rejects sec- | 


adoption of a rule which 
prohibit counsel as well as tp: 
court from drawing any up. 
favorable inference from th; 
accused’s failure to testify in - 
criminal case, upon the prin. 
ciple that the exercise of ; 
privilege not to testify shou) 
not be impaired by unfavorat): 
comment which may prejudice 
the exercise of the privilege, 2 
e.g., where the case is_ entire): 
circumstantial. The Suprem: 
Court Committee holds to th: 
contrary view and accords with 
the Uniform Rule. See also tt 
observation of Tyree in 10 Rur. 
gers Law Review 324, 342 (1955 
Since the section (4) in ay 
event should be combined wit 
Rule 39, the discussion und: 
that Rule should be consul*e; 
Rule 24. Definition of 
Incrimination. 
Recommendation of Suprem 
Court Committee: Adoption 
Recommendation of this C 


mittee: Concur with modifice- 
tion as follows: 
“A matter will incriminat 


of these Rules if it constitute: 
or forms an essential part 
or, taken in connection 
other matters disclosed, i 
basis for a _ reasonable 
ference of such a violation o: 
the laws of this State, of the 
United States or of any ter- 
ritory or insular possession 
subject to the dominion of the 
United States or any other 
state of the United States, a: 
to subject him to liability 


punishment therefor, unles 
he has become for any reason 
permanently immune f 
punishment for such viola- 
tion’. 

Comment: 


The proposed Uniform Rule 
does not protect a person from 
self-incrimination if he is sub- 
ject to prosecution in any juris 
diction except New Jersey. Al- 
though the Supreme Court 
Committee (Comment 2, page 
58) states that it “has not taken 
a position on the question 
whether possible prosecutions in 
other jurisdictions should  b¢ 
embraced by the _ protection 
nevertheless, by recommending 
the adoption of the Rule, ¢ 
Committee, in effect, would 
prove such limitation. This 
Committee recommends t 
the privilege against seli-in- 
crimination should be broadened 
to extend to possible prosecu- 
tions in other jurisdictions 
well as in New Jersey, hence the 
necessity of broadening the de- 
finition. See editorial in ° 
Jersey Law Journal, August 


par 
‘ 





(Continued on page 7, col. 1 








ANNOUNCEMENT 


The State Board of Short- 
nh and Reporting announces 
that an examination for the 
Certified Shorthand Report- 
er certificate (pursuant 10 
R.S. 45:15A) will be held at 
the Washington School for 
Secretaries, 744 Broad Street, 
Newark, on Saturday, No- 
vember 12, 1955, beginning at 
10 a. m. 


Candidates who are entit-e 
to re-examination and inten 
to participate in this exa 
nation are requested to no 
the Secretary of such i 
tion not later than Novem- 
ber 5, 1955. 










Typewriters will be avai 
able to candidates for 
transcription of their nc 
Transcript paper, how 
must be provided by the can- 


didates. 









Application blanks may 0 
obtained from the Secretary, 
Louis Kabot, 24 Commerce St 
Newark 2. 
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which accords with this 


1959. 


Rule 25. Self-Incrimination: 


Exceptions. 
Recommendation of Supreme 
Court Committee: Adoption 


as 





specified modification, 
.ced at page 62. 
mmendation of 
tee: Concur with 
dification as follows: 
“Subject to Rules 23 and 37, 
witness shall be compelled 
answer if the court finds it 
likely that the answer 
will incriminate him, [expose 
him to a criminal prosecution 


’ 


this Com- 


fiirthoer 
further 





3 wy 














r penalty or to a forfeiture of 
lis estate] except that under 
this rule, 

(a) 

(bd) 

(¢c) , 

(d) .. constituting, contain- 
1g or disclosing matter in- 
criminating him exposing 


im to a criminal prosecution 
r penalty or forfeiture of his 
state] if the court finds that 
Comment: 
Substitution of the words “in- 
riminate him’ and “in 
him” in lieu of the 
vill expose him to a criminal 
secution or penalty or to 
forfeiture of his estate” is re- 
nmended because Rule 24 de- 
s “incrimination”’, a defini- 
ignored by the Supreme 
Court Committee’s draft of this 
roposed Rule. 
Comment: 
Although this Committee 
approved the adoption of 
proposed Rule with modifi- 
tions, it calls attention to the 
surring opinion of Justice 
Jouglas in Rochlin v. California, 





priminat+ 
riminat- 


words 


a 


ry 


342 U. S. 165, 179 (1952) where 
h observed: “I think that 


is taken from his lips, cap- 
es taken from his stomach, 
blood taken from his veins are 
inadmissible provided they 
taken without his consent 
** because of the command of 
Fifth Amendment”. 
Rule 26. Lawyer-Client Privilege. 


Recommendation of Supreme 
Court Committee: Adoption. 
Recommendation of this Com- 


ee: Concur with modifica- 

of section (1) (c) (iii) as 
follows: 

*** The privilege may be 


imed by the client in per- 
n, or if incompetent, by his | 
guardian, or if deceased, by 
personal representative; 
but the lawyer, if he is a 
witness, has a duty to assert 
it for his client, unless the 
client instructs him not to 
do so. The privilege available 
a corporation or associa- 
tion terminates upon dissolu- 
Comment: 
The present law imposes a 
upon the lawyer to assert 
lawyer-client privilege on 
behalf of his client unless the 
] waives it. State v. Tos- 
cano, 13 N. J. 418, 424 (1953). 
The Uniform Rule would change 
law and give the attorney 
ption of whether or not to 
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the 
Court 


assert the for 
client. The 
Committee’s Annotation (2) 
Suggested the change which 
has been adopted by this Com- 
mittee. See Supreme Court 
Committee Report, Annotation 
(2), page 67. 

Rule 37. Waiver of Privilege by 
Contract or Previous Disclosure. 
Recommendation of Supreme 
Court Committee: Adoption. 
Recommendation of this Com- 
mittee: Concur with further 
modification of clause (b) as 
follows: 


privilege 
Supreme 


“(b) without coercion and 
with knowledge of his privi- 
lege, made disclosure of any 
part of the matter or con- 
sented to such a disclosure 
made by anyone in the same 


trial or in an earlier cause”. 
Comment: 

The words “in the same trial 
or in an earlier cause” are in- 
serted in clause (b) in accord- 
ance with the suggestion of the 
Supreme Court Committee (An- 
notation 2, page 82) “in order 
to make clear the 
the Rule”’. 

Rule 39. Refere to 

of Privileges 
Recommendation of 
Court Committee: 
with modification. 
Recommendation of this 
mittee: Rejection with 
tution as follows: 

“If a privilege to refuse to 
disclose a matter, or not to 
have it disclosed by another, 
is claimed and allowed, or if 
an accused in a criminal ac- 
tion does not testify, the court 
and counsel may not com- 


neo 


Ce 


Exercise 


Supreme 
Adoption 


Com- 
substi- 


ment thereon, and the trier 
of fact may not draw any 
adverse inference therefrom. 


In those jury cases wherein 
the right to exercise a privi- 
lege, as herein provided, may 
be misunderstood and _ un- 
favorable inferences drawn by 
the trier of the fact, or be 
impaired in the _ particular 
case, the court, at the request 
of the party exercising the 


privilege, may instruct the 
jury in support of such 
privilege”. 
Comment: 
This Committee favors the 


policy of a rule which will pro- 
hibit both the court and coun- 
sel from drawing any inference 
against a person by reason of 
his claim of the privilege upon 
the principle that the exercise 
of a privilege should not result 
in any unfavorable inference to 
the prejudice of the one exer- 
cising it. The Uniform Rule 
adopts this view so far as it 
prohibits a court from making 
comment, but permits. the 
prosecutor, however, to com- 
ment on the failure of an ac- 
cused to testify. The Supreme 
Court Committee agrees that 
this is an “unsatisfactory com- 
promise of principle”. (page 85). 
That Committee favors the rule 
that both the court as well as 
counsel should be permitted to 
comment. The Committee on 
Evidence of the Essex County 
Bar Association respectfully dis- 
agrees on the basis of the 
reasoning asserted in Johnson 
v. United States, 318 U. S. 189 
(1942) where Justice Douglas. 
speaking for the Court, said: 
‘“ *** An accused having the 
assurance of the Court that 
his claim of privilege would 
be granted might well be en- 
trapped if his assertion of the 
privilege could then be used 
against him. His real choice 
might then be quite different 
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intention of 


from his apparent one **| 
Elementary fairness requires 
an accused should not be) 
mislead on that score. If ad-| 
vised by the court that his 
claim of privilege though 
granted would be employed 


against him, he might never 
claim it. If he receives as- 
surance that it will be granted 
if claimed, or if it is claimed 
and nted outright, he has 
every right to expect that the 


gra 








ruling is made in good faith 
and that the rule against 
comment will be observed. *** 

“It is no answer to say that 
comment on a defendant’s re- 
fusal to testify does not in 
any way place him in jeop- 
ardy of being charged with or 
convicted of the crime pro- 
tected by his privilege. That 
may be admitted. The prob- 
lem here is a different one. 
It is whether a procedure will 
be approved which deprives 
an accused on facts such as 
these of an intelligent choice 
between claiming or waiving 
his privilege. *** It is the 
court to whom an accused 
properly and necessarily looks 


for protection in such a mat- 
ter. When it grants the claim 
of privil but allows it to 
be used against the accused 
to his prejudice, we cannot 
disregard the matter. THAT 
PROCEDURE HAS SUCH PO- 
TENTIALITIES OF OPPRES- 
SIVE USE THAT WE WILL 
NOT SANCTION ITS USE IN 
THE FEDERAL COURTS.***” 


cee, 





Comment: 
See also comment supra un- 
der Rule 24. It is to be noted 
" 


that the Ne\ 
editorial of August 11, 1955 also 
questions the “advisability of 
accepting the (Supreme Court) 
Committee’s proposal which 
constitutes in part at least, an 
expansion of the existing rule”. 
Rule 42. Testimony by the Judge. 
Recommendation of Supreme 
Court Committee: Adoption. 
Recomniendation of this Com- 
mittee: Concur with further 
modification as follows: 
“TAgainst the objection of a 
party!, The judge presiding 
at the trial [may] shall not 
testify in that trial as a wit- 
ness.” 


Comment: 

This Committee is of the 
opinion that the dignity of the 
court is better upheld if the| 
trial judge is not placed in a 
position where his credibility 


may be questioned by the jury | 
and his testimony weighed. See | 


Canon 19 of Professional Ethics, 
as to trial attorney’s testimony. 
Rule 43. Testimony by a Juror. 


Recommendation of Supreme 
Court Committee: Adoption. 
Recommendation of this Com- 


mittee: Concur with modifica- 
tion as follows: 

“A member of a jury sworn 
and empanelled in the trial 
of an action. may not testify 
in that trial as a witness. If 
the court finds that the testi- 
mony of a juror will subserve 
the presentation of the merits 
of the action or defense, the 
court shall declare a mistrial”. 






Comment: 

This Committee is of the 
opinion that to permanently 
exclude the testimony of a 
juror after he has been sworn, 
is not in the interest of justice. 
A better solution would be a 
middle-ground approach — be- 
tween automatic mistrial and 
permanent exclusion of the 
testimony. If the testimony of 
the juror is sufficiently import- 


ant to the determination of the 


issues, the court must declare 
a mistrial. The recommended 
change is in accord with the 
suggestion made in the New 


Jersey Law Journal editorial of 
August 18, 1955. 
Rule 44. Testimony of Jurors 
Not Limited Except by 
these Rules. 
Recommendation of 
Court Committee: Adoption. 


Jersey Law Journal | 


Supreme | 


Recommendation of this Com-| 
mittee: Concur with modifica- | 


tion as follows: | 


“These rules shall not be! 
construed to (a) exempt a/| 
juror from testifying as a 


witness, if the law of the state 

otherwise permits ***” 

Comment: 

The addition of the word 
“otherwise” clarifies the mean- 
ing of the Rule. 

Rule 60. Compensation of 
Expert Witnesses 
Recommendation of Supreme 

Court Committee: Adoption. 

Recommendation of this Com- 

mittee: Concur with modifica- 

s follows: 

“** Except as may be other- 
wise provided by [statute] law 
of this state applicable to a 
specific situation, the com-| 
pensation shall be paid (a) in 
a criminal action by the 
county in the first instance 
under order of the judge and 
charged as costs in the case, | 
and (b) in a civil action by 
the opposing parties in equa! 
portions or in such other 
portions as is just, to the clerk 
of the court at such time as 
the judge shall direct, and | 
charged as costs in the case. 
The amount of compensation 
paid to an expert witness | 
whether or not appointed by | 
the judge shall be a proper | 
subject of inquiry as relevant 
to his credibility and the 
weight of his testimony.” 

Comments: 

1. In matrimonial proceedings 
the husband is normally re-| 
quired to bear the expenses. | 
Although the Annotation of the | 
Supreme Court Committee} 
(Comment 2., pg. 115) observes | 
that “It would seem properly | 
within the discretion of the | 
court to vary the ‘equal por- 
tions’ requirement where un- 
due hardship would otherwise 
result”, nevertheless, since the 
Rule is framed in mandatory 
terms (“shall be paid”), the 
Rule itself should make clear} 
that discretionary power is} 
vested in the court. 

2. This Committee was not 
persuaded by the criticism in 
the New Jersey Law Journal | 
editorial of August 25, 1955, 
directed against that portion of | 
the Rule which permits the jury 
to be enlightened as to the! 
compensation paid to the expert. | 
This Committee is of the opinion | 
that all fees paid to experts, 
whether or not appointed by 
the court, are a proper subject | 
for the jury’s consideration. See | 
Comment infra. under proposed | 
Rule 61. 

Rule 61. Credibility of Appointed 

Expert Witnesses. 

Supreme | 


ticn 
ticn 


$9 


x. 


Recommendation of 
Court Committee: Adoption. 
Recommendation of this Com- 


mittee: Rejection. 
Comment: 

Because of the tendency of a 
jury to identify the opinions of 
a court appointed expert as 
having judicial endorsement, it 
would seem preferable to have 
the jury weigh the _ expert’s 
opinion on the basis of reason 
and probability, without dis- 
closure of the source of their 
appointment. See New Jersey | 
Law Journal editorial of August 
25, 1955, reaching the same con- | 
clusion. 


|important condition for 


VIII. HEARSAY EVIDENCE 
Rule 62. Definitions. 


Recommendation of Supreme 
Court Committee: Adoption. 
Recommendation of this Com- 
mittee: Concur with modifica- 
tion of definition (7) as follows: 
“(7) “Unavailable as a wit- 
ness” means a finding by the 
court that (1) that the wit- 
ness is dead: or (2) that the 
witness is out of the State, 
unless it appears that the 
absence of the witness was 
procured by the party offering 
the statement or deposition; 
or (3) that the witness is un- 
able to attend or testify be- 
cause of age, sickness, in- 
firmity, or imprisonment; or 
(4) that the party offering 
the statement or deposition 
has been unable to procure 
the attendance of the witness 
by subpoena.” 


Comment: 


The Drafters’ comment on 
this proposed Rule contains a 
caveat that a safe definition of 
“unavailable as a witness” be- 
comes essential since it is an 
creat- 
ing a number of exceptions to 
the hearsay Rule, as for ex- 
ample under Rules 63(3), 63(4). 
63(23), 63(24), 63(25), etc. The 
definition of “unavailable as a 
witness” as proposed in Rule 62, 
defines “unavailability” in much 
broader and different terms 
than in R. R. 4:16-4(c) de- 
fining “unavailability” of a wit- 
ness whose deposition is to be 
used. Moreover, clause “(e)” of 
the definition (‘absent from the 
place of hearing because the 
proponent of his statement does 
not know and with diligence has 
been unable to ascertain his 
whereabouts’) opens the door to 
plained and dishonest “un- 
availability”. On the other hand, 
the definition recommended by 
this committee invokes language 
interpreted by the courts of this 
state and the federal courts, 
interpreting R. R. 4:16-4(c) and 
the federal counterpart of that 
Rule, Federal Civil Rule 26(d). 
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Rule 63. Hearsay Evidence 
Excluded—Exceptions. 
(1) Previous Statements of Per- 


sons Present and Subject to 
Cross Examination. 
Recommendation of Supreme 


Court Committee: Adoption 
Recommendation of this Com- 
mittee: Rejection. 

Comment: 

The proposed Uniform Rule 
would seem to reverse all pre- 
vious conceptions regarding the 
difference between sworn and 
unsworn statements. It would 
appear to permit the introduc- 
tion of a written statement or 
the testimony of someone else 
regarding the alleged statement 
of someone then present’ in 
court and leave it to the adverse 
party to determine what pos- 
sibly could be done to estab- 
lish that the statement was 
false or had never been made. 

Suppose the adverse 
calls the alleged declarant 
under oath, he testifies that 
cannot remember any of 
alleged facts: that if he signed 
a written statement, he did so 
without reading it: or if he al- 
legedly made an oral statement, 
he doesn't remember saying any 
such thing? Under these cir- 
cumstances, would the introduc- 
E ed statement, 

or oral, consti- 
probative evidence 
burden of 
may have? 
estroyv and discard 
‘ntal principle that 

houl given 


party 
and, 
he 


tion of the alleg 


either written 


nMocient 


Clen 


Wa e 
tule Ss 





should be 






rmation? 
clarification 
id meaning of 
seems de- 
ject the Rule. See 
Jersey Law 
*mber 1, 1955, 
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the | 


| Teaching the same conclusion. 
Rule 63. Hearsay Evidence 
Excluded—Exceptions 
| (3) Depositions and Prior Testi- 
mony. 
Recommendation 
Court Committee: 
clauses (a); (b) (i (b 
“with the possible lusion 
the words ‘in civil cases’ ” 
Recommendation of this Com- 
mittee: Concur with modifica- 
tion of clause (a) follows: 
“Subject to the same limita- 
ions and objections as 
though the declarant were 
testifying in person, (a) testi- 
mony in the form of a de- 
position taken [in compliance 
with the law of this state] 
for use as testimony in the 
trial of the action in which 
offered, provided said deposi- 
tion was taken in compliance 
with, and is used to the extent 
admissible by statute or Rules 
of Court of this state, or 
(b)****", 


of 
Adoption 


Supreme 
of 
(ii) 
of 


as 


Comments: 

1. Clause (a) as construed by 
the Drafters ‘“‘does not require 
that the deponent be unavail- 
able a witness in order for 
the deposition to be used at the 
trial of the action in which the 
deposition was taken” (Drafter’s 
comment, pg. 123). This Uni- 
form Rule accords with the pro- 
visions of R. R. 4:16-4(b) inso- 
far as it applies to a deposition 
of an adverse party, but is con- 
trary to R. R. 4:16-4(c) insofar 
as it applies to a deposition of 
a non-party or a party’s own 
deposition when offered to sup- 
port his own case or defense. In 
the latter two situations, R. R. 
4:16-4(c) prohibits the use of 
such deposition unless the de- 
ponent (whether or not a party) 
“unavailable” and the ad- 
verse party was present or re- 
presented at the taking of the 
deposition, or had due _ notice 
thereof. See Schnitzer & Wild- 
stein, New Jersey Rules Serv., 
pages AIV-483 to 484 ($3D). In 
order to bring the proposed Rule 
63(3) in line with R. R. 4:16-4 
(c), the modification suggested 
by this Committee seems ad- 
visable. 

2. One member of the 
mittee urges that clause 
be modified to adopt the 
parties—same issue” rule, 
|enforced in New Jersey. 


as 


is 


Com- 
(b) (ii) 
“same 
now 


Rule 63. Hearsay Evidence 


Excluded—-Exceptions 
|(15) Reports and Findings of 
Public Officials. 


Recommendation of Supreme 
Court Committee: Adoption 
|“with possible modification” as 
| suggested in Annotation (6), 
pg. 149. 
|Recommendation of this Com- 
| mittee: Aadoption with mod- 
|ification suggested by Supreme 
|Court Committee with further 
| modification as follows: 
| “Rule 63(15) Reports and 
Findings of Public Officials. 
| Subject to Rule 64 written 
| reports or findings of fact 
| made by the public official of 
| the United States or of a 
| state or territory of the 
| United States or political sub- 
| division thereof if the [judge] 
| court finds that the making 
| thereof was within the scope 
of the duty of such Official 
and that it was his duty (a) 
to perform the act reported, 
or (b) to observe the act, con- 
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dition or event reported, or 

(ec) to 

concerning the act, condition 

or event and to make findings 
or draw conclusions based on 
such investigation [;] . “Proof 
as to such findings may be 
dispensed with, unless de- 
mand for such proof is served 
by the adverse party upon the 
offering party, not later than 

5 days prior to the day fixed 

for trial’. 
Comment: 

1. The words “or political sub- 
division thereof” are added to 
the proposed Rule to make it 
clear that county and municipal 


officials are encompassed in the} 


Rule. See editorial New Jersey 
Law Journal, Sept. 1, 1955, mak- 
ing similar recommendation. 

2. The proposed addition 
last sentence accords 
suggestion of the Supreme 
Court Committee at page 152 
(under the Annotation to Rule 
63(18)). Under Rule 64 as modi- 
fied by the proposal of 
Committee, the offering 


of 
the 


the 


investigate the facts| 


with | 


party | 


will be required to serve a copy | 


of the writing on the adverse 
party, not later than 10 days 
prior to the day fixed for trial 
The adverse party will then 
know whether he should require 
proof of the reliability of the 
writing. If he does, notice to 


that effect should be served by | 


him upon the offering party at 
least 5 days prior to the trial. 

Rule 63. 

Excluded 


Hearsay Evidence 
Exceptions. 


(16) Filed Reports, Made py 
Persons Exclusively Author- 
ized. 

gecommendation of Supreme 

Court Committee: Adoption. 

Recommendation of this Com- 

| mittee: Concur with modifica- 


tion as follows: 

“Proof as to such findings 
may be dispensed with, unless 
demand for such proof is 
served by the adverse party 
upon the offering party, not 
later than 5 days prior to the 
day fixed for trial’. 

Comment: 
The proposed modification of 
the Rule accords with the sug- 


eestion of the Supreme Court 
Committee Report at pg. 152. 
Under Rule 64 as modified by 


the proposal of this Committee, 
the offering party will be re- 
quired to serve a copy of the 
writing on the adverse party, 
not later than 10 days prior to 
the day fixed for trial. 
adverse party will then know 
whether he should require proof 
of the reliability of the writing. 
If he notice to that effect 
should be served by him upon 
the offering party at least 5 
days prior to the trial. A similar 
modification with respect to 
Rules 63(18) and 63(19), is also 
recommended by this Commit- 
tee. 


does, 


Rule 63. 
Excluded 
(18) Certificate 
Recommendation 
Court Committee: 
Recommendation 
mittee: Concur 
tion as follows: 
“Proof as to such findings 
may be dispensed with, unless 
demand for such proof. is 
served 


Hearsay Evidence 
Exceptions. 
Marriage. 
of Supreme 
Adoption. 
of this Com- 
with modifica- 


of 


later than 5 days prior to the 

day fixed for trial’. 
Comment: 

The recommended modifica- 
tion made by this Committee is 
identical with its modification 
recommended under Rule 63(16); 
hence the Comment under Rule 
63(16) is fully applicable here 
and should be consulted. 
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|form Rule 


The | 


by the adverse party | 
upon the offering party, not) 


Rule 63. Hearsay Evidence 
Excluded—Exceptions. 


(19) Records of Documents 
Affecting an Interest in 
Property. 

Recommendation of Supreme 

Court Committee: Adoption. 
Recommendation of this Com- 

mittee: Concur with modifica- 

tion as follows: 


“Proof as to such findings 
may be dispensed with, unless 
demand for such’ proof. is 
served by the adverse party 
upon the offering party, not 
later than 5 days prior to the 
day fixed for trial”. 

Comment: 

The recommended modifica- 
tion made by this Committee is 
identical with its modification 
recommended under Rule 63 
(16); hence the Comment un- 
der Rule 63(16) is fully applic- 
able here and should be con- 
sulted. 

Rule 63. Hearsay Evidence 

Excluded—Exceptions. 

(20) Judgment of Previous Con- 
viction. 
Recommendation 
Court Committee: 
recommendation 
mittee: Rejection. 
Comment: 

Balancing the factors for and 
against the proposed Rule as 
outlined in the Supreme Court 
Committee Report, this Com- 
mittee impressed by the 
argument for rejection § ad- 
vanced by one member the 
Supreme Court Committee, as 
set forth in Annotation (3) at 
pg. 154. Our present law seems 
adequate and should not be 
changed proposed by Uni- 
63(20). 

Rule 63. Hearsay Evidence 

Excluded—Exceptions 

(21) Judgment against Persons 

Entitled to Indemnity. 
recommendation of Supreme 
|Court Committee: Adoption. 
Recommendation of this Com- 
mittee: Rejection. 
| Comment: 

The Supreme Court Commit- 
Annotation (pg. 155), in- 
dicates that the Rule 
diminish recourse 
party practice and situations in 
which it is in fact 
That Committee also exhibited 
some doubt as to the wisdom of 
applying it to tort cases, as 
distinguished from contract ac- 
tions. It is. therefore, evident 
| that these problems require fur- 
ther study, and pending such 
study, the Rule should not be 
adopted. 

Rule 63. Hearsay Evidence 

Excluded—Exceptions. 

| (29) Recitals in Documents 

Affecting Property. 
Recommendation of Supreme 
Court Committee: Adoption. 
Recommendation of this Com- 
mittee: Concur with modifica- 
tion as follows: 

“Evidence of a statement 
relevant to a material matter, 
contained in a deed of con- 
veyance or a will or other 
jocument purporting to af- 
fect an interest in property,” 


of Supreme 
Adoption. 
of this Com- 


Ses 
is 


of 


as 


tee's 


| Navy Offering Course; 


| 


| 


| real 


|}admissibility of ancient docu- 
ments, be eliminated. 
Rule 64. Discretion of Jud 


“might | 
to our third- | 


available”. | 


“of record filed or probated, | 


for at least 7 
as tending to prove the truth 
of the matter stated, if the 
judge finds that the matter 
Stated would be relevant upon 
an issue as to an interest in 
the property, and that th 
dealings with the property 
since the statement was made, 
have not been inconsistent 
with the truth of the state- 
ment”. 

Recitals in deeds and other 
documents as evidence of the 
truth of the matters stated are 
valuable, for example in solving 
| breaks in chains of title which 
often cannot be cleared up 
from the record. There is dan- 
ger, however, that reliance on 
recitals in a newly recorded 
deed may leave open the op- 
| portunity for fraud, and, there- 
|fore, it seems preferable that 
| the deeds or wills be of record 
|for a period of not less than 7 
years. It is interesting to observe 


years” offered 


eee 


In Military Justice 


The U. S. Navy is offerin: 
courses in military justice 
naval reserve officers at 
Naval Reserve Officers Schoo] 
in the Naval Reserve Training 
Centers at Elizabeth, New Jer. 
sey and at Clifton, New Jerse; 
In addition courses in Engineer- 
ing, Navigation, Operatio: 
and Orientation to Comm 
are offered Revistration 
these courses will be cl 
shortly 

These courses enable 
officers to earn necessary point 
for credits for a _ satisfact 
federal year, promotion and 
tirement. The courses are given 
on Wednesday evenings from 
8:00 to 10:00 P. M. For further 
information call Lt. Salvat 
Bentevengo at Elizabeth 2-64 





reset 






Announcements 


Melville Berenbroick 
moved his offices to 731 Ander- 
son Avenue, Cliffside Park. 

Hein, Smith & Mooney, 
Main Street, Hackensack, 
nounce that Louis A. Sorrentin 
Jr. has become associated with 
them in the general practice 
law. 





that under section 379 of the 
Civil Practice Act of New York 
eviden- 


recitals in deeds to be 

tial must be of record for 
least 15 years. While it is tru 
that length of time, of itself 
does not impute truth to re- 
citals, common experience in- 
dicates that the longer a deed 
or will is on record withou 
protest, the less likelihood of 


untruth in recitals. Cf. N. J. § 
3A:3-25 (Probate of will afte: 
years conclusive upon title to 
estate). Compare Supreme 
Court Committee’s recommenc 
tion under Rule 67, that 1€ 
30-year-existence test for the 





under Exceptions (15), (16 
(17), (18) and (19) to 
Exclude Evidence. 
Recommendation of Supreme 

Court Committee: Adoption 
Recommendation of this Com 
mittee: Concur with modifica- 
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“Any writing admissible un- 
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(18) and (19) of Rule 63 shai. 
be received only if the party 
Offering such writing has de- 
livered a copy of it or so much 
thereof as may relate to 
controversy, to each adverse 
party fa reasonable time e- 
fore trial] not later than 1) 
days prior to the day fixed 
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for trial, unless the j 
finds that such adverse 
has not been unfairly 


prised by the failure to de- 
liver such copy. In actions of 
proceedings where the pretrial 


conference procedure is 2p- 
plicable, those matters should 
be raised at the pretrial con- 
ference”’. 
Comment: 
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of “reasonable” time be: 
trial, a fixed time of 10 
is deemed more desirable 


actions or proceedings re 
the pretrial conference procéec- 
ure is applicable, it would see™ 
appropriate for the court to 4 
quire what writings the partes 
will offer in evidence at the 
under exceptions (15) to 
inclusive of Rule 63, and 
provide in the pretrial 
Miscellaneous Modifications 
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the word “Judge’’, which a} 
in many of the proposed Un!- 
form Rules, be changeca 
“Court”, as is the case 
the Revised Rules of Court 
addition, such change may 
quire a definition of t! 
“Court” to be inserted 
form Rule 1, in place 
definition of the word 
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ee anter neavines ibisink Camiinoenieits Secretaries Meet ie 
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$13 MADISON AV., N.Y..22, N.Y. death in the worker’s family. the newly formed Passaic- nd \ 7 FIRE ADJUSTERS 
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¢ = 0 Corporate Desk Seal 
* J ring Minute Book with Booster 
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Stock Certificates 
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* Gold Lettering on ali Books 
at $1.00 
* Pocket Seal at $1.50 
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OFFICE SUPPLY CO. 
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INCREASE IN PRICE 
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Lift Top Box 
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ACCREDITED PUBLIC ADJUSTERS 
OF INSURED PROPERTY LOSSES 
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